STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,

DI VI SION OF ALCOHOLI C
BEVERAGES AND TOBACCO

Petitioner,
VS. Case No. 01-0530

TIM OF TAMPA, INC., d/b/a
GENE’' S BAR,

Respondent .

RECOVMENDED ORDER

Robert E. Meale, Adm nistrative Law Judge of the Division
of Adm ni strative Hearings, conducted the final hearing in
Tanpa, Florida, on April 10, 2001

APPEARANCES

For Petitioner: M chael Martinez
Assi st ant General Counsel
Depart nment of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street, Suite 60
Tal | ahassee, Florida 32399-2202

For Respondent: Thonas A Snmith
800 West Platt, Suite 3
Tanpa, Florida 33606

STATEMENT OF THE | SSUES

The issues are whet her Respondent has incurred and fail ed

to pay Petitioner a surcharge of $38,218.31 plus a penalty of



$25,946.18, in violation of Section 561.501, Florida Statutes,
and whet her Respondent has failed to maintain the records
requi red by Section 561.501(2), Florida Statutes, and Rul e
61A-4.063(8), Florida Adm ni strative Code.

PRELI M NARY STATEMENT

By Adm nistrative Action dated March 10, 2000, Petitioner
all eged that, from January 31, 1996, through Decenber 31, 1998,
Respondent incurred and failed to pay a surcharge of $38,218. 31
plus a penalty of $25,946.18, in violation of Section 561.501,

Fl ori da Stat utes.

By Motion to Anmend Administrative Action filed February 26,
2001, Petitioner requested |eave to add the allegation that,
from Septenber 1 through Decenber 31, 1998, Respondent failed to
mai ntain the records required by Section 561.501(2), Florida
Statutes, and Rule 61A-4.063(8), Florida Adm nistrative Code.

On March 13, 2001, the Administrative Law Judge granted the
not i on.

By Request for Hearing dated March 29, 2000, Respondent
di sputed the material allegations and requested a forna
heari ng.

At the hearing, Petitioner called two witnesses and offered
into evidence seven exhibits. Respondent called four w tnesses
and offered into evidence one exhibit. Al exhibits were

adm tted.



The court reporter filed the transcript on April 16, 2001.

FI NDI NGS OF FACT

1. Respondent holds |icense nunber 39-04047 4CCP.
Respondent owns and operates Gene's Bar | ocated at 2932 North
22nd Street in Tanpa.

2. Respondent sells al coholic beverages, but is not a
“pouring bar.” In other words, Respondent’s enpl oyees sell the
al cohol i ¢ beverages, but never open and pour the al coholic
beverage into a glass. Respondent sells nostly |iquor and beer,
and | esser amounts of w ne.

3. In the typical transaction, Respondent sells a bottle
or six-pack of alcoholic beverages to a patron, who may al so
pur chase from Respondent a nonal coholic beverage to mx with his
al coholic beverage, as well as cups and stirrers. Sonetines,
the patrons remain in the bar after the purchase, often sitting
at the hal f-dozen tabl es that Respondent provides for this
pur pose, and consune their al coholic beverages in the bar.

4. A sign on the prem ses prohibits patrons fromtaking
open cont ai ners of al coholic beverages out of the bar.
Respondent has hired a security guard to enforce this
prohi bition on busy nights.

5. Respondent’s accounting systemis fairly sinple.

Pl aci ng | abel s on each bottle, Respondent’s enpl oyees renove the

| abel each tinme that a bottle is sold. |If a patron chooses to



consune his drink on the prem ses, the bartender is supposed to
record this fact on a piece of paper. Either the bartender or
Respondent’ s nmanager records sales information on a daily sheet;
however, during the tinme period in question, if not also at
present, Respondent’s nanager discarded this sheet after he
transfered the information to a weekly sheet.

6. Respondent also uses a two-tape cash register, but it
shows only the sale anpbunt and is not conputerized. Neither
tape reveal s individual sales or whether the patron purchased
hi s al coholic beverage for consunption on the preni ses.
Respondent’ s nmanager uses the tape with the nore detail ed
information to reconcile any shortages. After doing so, or if
no shortages arise, the manager discards the nore detail ed tape.

7. During the audit, Respondent took the position that al
of its wine sales and 78 percent of its beer and |iquor sales
were for off-prem ses consunption. However, despite repeated
requests from Petitioner’s auditor, Respondent never produced a
daily log or any docunentation of individual transactions.
| nst ead, Respondent produced only highly sunmmari zed i nformation
supporting its position. Respondent del ayed providing the
auditor with copies of its purchase invoices for the alcoholic
beverages, although it eventually did so.

8. Petitioner’s auditor agreed to all ow Respondent to

provide a detail ed sanple of sales from February to April, 2000.



When the auditor requested the docunentation fromthis sanpling
peri od, she received nothing.

9. Know ng that Respondent nmade sone sal es for consunption
of f prem ses, Petitioner’s auditor allocated 20 percent of al
sal es of al coholic beverages for consunption off prem ses.
Applying this 20 percent factor, Petitioner’s audit determ ned
that, fromJanuary 1, 1996, through Decenber 31, 1998,
Respondent incurred a surcharge liability of $38,218.31, as well
as a penalty of $25,946.18, for a total liability of $64, 164. 49,
taxes and penal ty.

CONCLUSI ONS OF LAW

10. The Division of Admi nistrative Hearings has
jurisdiction over the subject matter. Section 120.57(1),
Florida Statutes. (Al references to Sections are to Florida
Statutes. All references to Rules are to the Florida
Admi ni strative Code.)

11. Section 561.501(1) inmposes a surcharge on the sale by
i censed vendors of specified volunes of al coholic beverages
"sold at retail for consunption on prenises.” Section
561.501(2) requires that vendors pay the surcharge in the
follow ng nonth to Petitioner and requires the inposition of a
penalty for |ate paynents. Section 561.501(2) requires
Petitioner to "assess a late penalty in the anobunt of 10 percent

of the anobunt due per nonth for each 30 days, or fraction



t hereof, after the 20th of the nonth, not to exceed a total
penalty of 50 percent, in the aggregate, of any unpaid
surcharges. "

12. Rule 61A-4.063(1)(b) states that a "sale,” under
Section 561.501, "occur[s] at the serving of any alcoholic
beverage for consunption on prem ses” and includes "any transfer
of an al coholic beverage for a consideration.” Rule
61A-4.063(4)(c) states: "If the vendor chooses the sal es
met hod, the vendor will bear the burden of proof that the nethod
used accurately reflects actual sales. |If the vendor uses the
pur chases net hod, the vendor will bear the burden of proof that
purchases are accurately recorded.”

13. Rule 61A-4.063(8) provides:

Each vendor licensed in any manner for
consunption on prem ses shall maintain
conpl ete and accurate records on the
guantities of all alcoholic beverages

pur chases, inventories, and sales. Records
i ncl ude purchase invoices, inventory
records, receiving records, cash register

t apes, conputer records generated from
automati ¢ di spensi ng devi ces, and any ot her
records used in determning sales. 1In the
event a |icensee maintains an active
consunpti on-on-preni ses |license but has no
surcharge sales for a specific period of
time, the licensee nust file nonthly
surcharge report DBR form 44-005, Retail
Sur charge Report, showing no activity.
Records may be nmai ntained on optical or

vi sual storage retrieval systens capabl e of
being viewed, retrieved and reproduced upon
request by the division. Al records nust
be maintained for a period of 3 years.



14. Rule 61A-4.063(9) provides:

Enpl oyees of the division shall have access
to and shall have the right to exam ne the
accounting records, invoices, or any other
source docunents used to determne a
vendor's conpliance with this rule. Each
vendor is required to give the division the
means, facilities and opportunity to verify
t he accuracy of the surcharge inposed by
section 561.501, Florida Statutes. In order
to determ ne whether the nonthly reports
submtted by the vendor are accurate, the

di vision shall use the fornula of beginning
inventory plus purchases for the period,

| ess ending inventory, |less the spillage

al l ownance, to ascertain sales for the
period. Adjustnents made to this formula in
favor of the licensee will be based on
factual, substantiated evidence. The
results of the formula will represent sales
transactions as defined herein and in
section 561.01(9), Florida Statutes, for the
peri od under review.

15. Respondent has el ected to account for its alcoholic
beverages transactions through the sales nethod. By rule,
Respondent bears the burden of proving that its sales are
accurately recorded. Respondent has failed to satisfy its
burden of proof in this regard because it has failed to maintain
sufficiently detailed records to permit the reliable
differentiation between retail sales for consunption on prem ses
and all other sales.

16. Respondent's focus on the condition of the container
when transferred to the custonmer is msplaced. Under the

statute inposing the surcharge, the focus is on where the



custoner consunes the beverage, not who opens the container. |If
t he custoner consunes the beverage on prem ses, the surcharge is
due.

17. Petitioner has therefore proved the accuracy of its
audit establishing that Respondent owes a surcharge of
$38,218.31. However, the statute limts the penalty to 50
percent of the surcharge deficiency, so the penalty may not
exceed $19, 109.15, for a total liability of $57,327.46.

18. This is the sole relief sought by Petitioner inits
ori ginal and anended chargi ng pl eadi ngs, as well as the
prehearing stipulation, so it is unnecessary to consider further
t he i nadequacy of Respondent's records.

RECOMVENDATI ON

It is

RECOMVENDED t hat the Division of Al coholic Beverages and
Tobacco enter a final order finding Respondent |iable for
$38,218.31 in surcharge and $19,109.15 in penalty, for a total

liability of $57,327.46.



DONE AND ENTERED this 13th day of June, 2001, in

Tal | ahassee, Leon County, Florida.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 13th day of June, 2001.

COPI ES FURNI SHED

Ri chard Turner, Director
Di vi sion of Al coholic Beverages and Tobacco
Departnment of Busi ness and

Pr of essi onal Regul ati on
1940 North Monroe Street, Northwood Centre
Tal | ahassee, Florida 32399-2202

Hardy L. Roberts, 111, General Counsel
Depart ment of Busi ness and

Pr of essi onal Regul ati on
1940 North Monroe Street, Northwood Centre
Tal | ahassee, Florida 32399-2202

M chael Martinez
Assi stant General Counsel
Depart nment of Busi ness and
Pr of essi onal Regul ation
1940 North Monroe Street, Suite 60
Tal | ahassee, Florida 32399-2202

Thomas A. Smth
800 West Platt, Suite 3
Tanpa, Florida 33606



Captain John L. Blair

1313 Tanpa Street

Park Trammel Building, Suite 702
Tanpa, Florida 33602

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions within
15 days fromthe date of this reconmended order. Any exceptions
to this recomended order nust be filed with the agency t hat

will issue the final order in this case.
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